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Contemporary Australia does not do a lot to celebrate those leaders of the Australian
colonies who created the conditions for one of the world’s most successful and durable
representative democracies. Australians do not know a lot about those who drew up the
Constitutions of the colonies and made self-government work by working their legislatures,
executive governments and courts. Glancing back to their time through the clouds of history,
two World Wars and a transformed global order, we see indistinct figures. They seem to lack
the colour and movement and passion that excites the pixelated consciousness of social and
other media today. That is a trick of the light of time.
When their histories are properly illuminated and their personal stories are heard
through their writings, their speeches, their letters, and contemporary accounts, we can see at
closer quarters their achievements, their mistakes, their vanities and their foibles, and they
come to life in sharp relief.
The point about our lack of celebration and the point about the relevance of these
people to contemporary society was made eloquently by Rodney Cavalier in his preface to
J M Bennett’s biography of Sir James Martin from which I have taken many of my historical
references in this Oration:

Our society does not enjoy the benefits of a public memory … The giants of
Australian and New South Wales history, major identities in their lifetime, can pass
from public discourse. That their influence lives on through the institutions they
created, the causes they championed, underscores the depth of our failure in not
acknowledging that debt.1
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If anything there has been a tendency to a fashionably negative view of the nation
builders. Bob Birrell in his Federation: The Secret Story published in 2000, complained that
he had encountered many hundreds of students entering university who brought what he
called ‘a dispirited view of the nation’s heritage to their work.’ But as he said:

By the late 19th century all the colonies had developed their own relatively
autonomous political and economic systems and each had evolved its own local
traditions. And despite colonial parochialism there emerged out of those traditions
what became an Australian nationalism.2

The self-governing Australian colonies at the turn of the century had elective lawmaking bodies, independent judiciaries and responsible governments. So it was that the
colonial delegates to the Australian Constitutional Conventions in the 1890s who drafted the
Australian Constitution could bring to those Conventions their knowledge and experience of
practical working of government. They and their precursors created the foundations for the
Commonwealth of Australia.
They were, of course, people (almost all white males) of their times with world views
including racial, cultural, historical and gendered perspectives from which most, if not all,
Australians have moved on. Indigenous Australia with its long multi-millennial history did
not loom large in their visions and plans. White nationalism was a driving force. And yet
they did have visions.
Through the generosity of John and Patricia Azarias and their Lysicrates Foundation,
and our hosts, Gilbert & Tobin, we recall one of those colonial builders — Sir James Martin.
Of the thousands of people who walk through Martin Place in Sydney every day, only a
handful are likely to know much, if anything, about him. He was variously a journalist, a
solicitor, a barrister, a politician, colonial Attorney-General, Premier for three terms and
Chief Justice of New South Wales from 1873 to 1886.
Chief Justice Bathurst who delivered the inaugural Oration last year, focussed upon
the life of Sir James as his theme. This year his life is recounted for its direct contemporary
relevance — to the idea of public office as a public trust and the related idea of public trust in
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the workings of our democracy and its institutions which underpins their legitimacy, their
authority and their effectiveness.
A feature of Sir James Martin’s life and work was his commitment to public office,
both political and judicial, implicitly as a kind of trust. That kind of commitment and a
reciprocal trust on the part of the public in our institutions is a binding force of our
representative democracy.

That reciprocal trust is not blind faith.

Democracy and its

institutions are always being called into question. Constructive questioning can bring about
necessary reform. Destructive cynicism can corrode the very infrastructure of our polity.
Within the framework of that general theme, it is helpful to say something about particular
features of the life of Sir James Martin.
Sir James Martin was born in Ireland in 1820 and travelled to Australia where his
father had secured employment with Sir Thomas Brisbane as a steward and groom to look
after his horses. He went to various schools in Sydney, completed his secondary education in
1836 and began working at the Australian newspaper. By 1839 he was its editor. He then
commenced articles as a law clerk with his predecessor editor, George Nichols. Nichols
supported democratic self-government and was a member of the Executive of the Australian
Patriotic Association.
Martin was admitted to practice on 10 May 1845. In the same year be became
manager and editor of Robert Lowe’s paper, ‘The Atlas’ for which he had begun writing in
1844. He became a part of the movement for representative government, supporting William
Wentworth and William Bland in their campaigns for election to the Legislative Council in
1843. He was himself elected to the Legislative Council seat of Cook in 1848 with the
backing of Wentworth. In a circumstance with a sharp contemporary resonance, the seat was
declared vacant in June 1849 because he had lacked the requisite property qualification. The
qualification was ownership of property worth £2,000 or earning at least £100 annually in
rent. He stood again in July 1849 and regained the seat, this time validly.3
As a member of the Legislative Council, Martin was in the thick of the movement
seeking to secure a constitution conferring self-government and responsible government on
the colony of New South Wales. He was frequently critical of the Imperial Colonial Office
and was prepared to use the pages of The Atlas as his platform. On one occasion he said that
3
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the colonials were ‘not serfs but English subjects, and as such they were entitled to share in
all the advantages of the British Constitution.’
In 1847, the Colonial Secretary, Earl Grey, had foreshadowed an Australian
Constitutions Act which would provide for constitutions for New South Wales and, as a
carve-out, the new colony of Victoria. He also foreshadowed federation by proposing a
General Assembly with some legislative power to deal with matters of common Australian
interest. His proposal was greeted in New South Wales, according to Quick and Garran’s
commentaries in The Annotated Constitution of the Australian Commonwealth ‘with a storm
of indignation.’ The colonists had not been consulted. They were ‘especially alarmed at the
suggestion of indirect elections which would take away the instalment of representative
institutions which they had lately won.’4 Martin joined Wentworth as part of that storm of
indignation.
Earl Grey retreated, in a despatch on 31 July 1848, saying that he had no wish to
impose unwanted constitutional change. In the event, the Australian Constitutions Act 1850
was enacted by the Imperial Parliament. It provided for the carving out of Victoria from New
South Wales and for the enactment of constitutions for both of the colonies. The proposed
General Assembly of Australia which would have had legislative power did not proceed. The
United Kingdom Parliament rejected it on the basis that it had not been asked for in the
colonies and was premature.5 Earl Grey, rather provocatively, commissioned the Governor
of New South Wales as ‘Governor-General of all Her Majesty’s Australian possessions
including the colony of Western Australia.’ As Quick and Garran observed ‘the Governor of
New South Wales was thus constituted a sort of advisory over-lord of the whole of
Australia.’6 Nothing much came of that.
Martin was appointed to a Select Committee of the Legislative Council of New South
Wales, set up by Wentworth to prepare a petition of complaint to the Queen. The central
complaint was of the want of local and legislative autonomy under the 1850 Act. A draft Bill
for a Constitution for New South Wales was prepared by the Committee. Martin spoke
powerfully in support of the draft Bill during the Second Reading Debate in the Legislative
Council. His biographer, J M Bennett, described it as ‘one of the great speeches of his
4
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career’.7 His argument was based upon his study of history and scholarly writings on
government. It concluded with a ringing peroration:

Heirs of the British constitution ourselves, it should be our pride as well as our duty
to hand down our noble inheritance intact, undimmed, undiminished, undegraded, in
all its full and unclouded splendour to our posterity. But while preserving its spirit,
let us not, while aiming at conservatism, fall into the wildest democracy. Let our
checks and balances be real and powerful, but elastic. So shall we lay the
foundation of a nation, not only speaking the language and imbued with the
literature, but in every way worthy of that great people who first taught the lesson of
freedom to mankind.8

In this vaulting language, perhaps a little overwritten to our ears, may be seen firmly
embedded a commitment to constitutionalism and democracy — and a foreshadowing of an
Australian nationhood albeit undoubtedly a nationhood defined by its inheritance of British
constitutionalism and culture.
Martin wanted an elective Legislative Council as Upper House under the new
constitution. On the other hand he supported the conferring of knighthoods in the colony. He
described Honours as one of the chief inducements to the pursuit of excellence.9 In the event
the New South Wales Legislative Council passed the proposed new Constitution Bill on 22
December 1853. The Bill then went to London as it required legislative support from the
United Kingdom Parliament beyond that provided by the 1850 Imperial Act.

The

Constitution Act 1855 (NSW) and that of Victoria were enacted and the first Premier of New
South Wales, Stuart Donaldson, was commissioned on 6 June 1856.10
Martin was not in the first Government but he served as Attorney-General on two
occasions in the Cowper governments, from 20 April 1856 to 2 October 1856 and from 7
September 1857 to 8 November 1858. He held the dual offices of Premier of New South
Wales and Attorney-General over three periods: 16 October 1863 to 2 February 1865, 22
January 1866 to 26 October 1868 and 16 December 1870 to 13 May 1872. When he was first
appointed as Attorney-General the New South Wales Bar challenged his appointment on the
ground that he was a solicitor and not a barrister. In the event, he passed the Barristers
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Admission Act examinations and was called to the New South Wales Bar on 11 September
1856. He took a commission as Queens Counsel on 12 November 1857 by virtue of his
office as Attorney-General.11
He continued to take private briefs while Attorney-General. He was also much in
demand as a barrister when out of office. In the best traditions of the Bar, he allowed
himself, from time to time, to become over-committed. The Sydney Punch of 19 August
1865 wrote of him, in a light-hearted vein:

Miraculous as are his attainments, he is not ubiquitous, and consequently when his
engagements necessitate his attention in three courts at the same moment, and in a
spirit of perfect equity he denies to each the advantages which all ought to enjoy,
[there is an] unreasonable clamour at his absence, and hint at the expansiveness of
his impartiality.12

Martin’s reputation as Attorney-General was high. Bennett quotes John Hay who
wrote in 1873 that despite apprehension about Martin when he assumed the office of
Attorney-General he had:

borne that office for a period of very nearly seven years with the greatest honour
and credit, and without a single whisper of misconduct being raised against him …
[A]s Attorney-General (notwithstanding that during a great portion of the time he
also filled the political position of Premier) he has acquitted himself in that delicate
office with the highest commendation from all parties.13

Returning to the general theme of this presentation, that observation is a reminder
about the special institutional status of the office of Attorney-General as first law officer of
the Crown. It has long been an ideal, not always fulfilled, that the occupants of that office
exemplify the proposition that the law and the rule of law transcend the merely political and
that they should reflect that ideal in their advice to government and in their defence of the
judicial branch as an institution. This does not mean shielding judges from public criticism
11
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but rather pushing back against that kind of attack which calls into question the integrity and
legitimacy of the judicial branch of government. There are those today who would think it a
flight of fancy by ‘worthy’ theorists to imagine the office of Attorney-General arising above
the political imperatives of the day. For those ‘realists’ it might be useful to recall the
importance of symbolism — An Attorney-General who demonstrates in a public way, from
time to time, his or her overarching commitment to the rule of law, the separation of powers,
the integrity of governmental institutions and the independence of the judiciary, sends a
powerful message which can only reinforce the standing of the executive government of
which the Attorney-General is a part.
Martin became Chief Justice of New South Wales on 19 November 1873 following
the retirement of Sir Alfred Stephen who was not enjoying the company of his two judicial
colleagues, Hargrave and Cheeke. Stephen put in writing his complaint about what he called
Hargrave’s insolence, gross and unprovoked insults. And, unsparing of his less abrasive
colleague, Cheeke, who often supported him, he said that he was ‘as innocent of law as a pig
– and almost as able an exponent of ideas’.14 Independently of all that he longed for some
repose.
Martin was appointed, effectively, from opposition. The then Premier, Henry Parkes,
initially supported the claims of the Attorney-General, Edward Butler, to be made Chief
Justice. However Butler’s proposed elevation attracted significant opposition and Parkes
turned against him. At that time Martin was a very effective politician and a potential
political rival to Parkes. It seems therefore that it was not only his evident qualifications for
the office that motivated Parkes to appoint him. The Herald published a poetic piece called
‘Lord Hal’s Dream on Guy Fawkes Eve’. Lord Hal was a reference to Parkes. Sir Jimmy
mentioned in the poem is a reference to Sir James Martin:

If he nodded one nod, in a dream he felt
Sir Jimmy’s ponderous weight,
His genius and acumen heavily proved
A right to Chief-judicate.
And bogie-like, too, he held the scales
Brimmed full with opposing ‘Noes’
‘If you put me not in, I’ll turn you out,
For your pretty game I knows’.15
14
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William Walker who had urged Parkes to appoint Martin later said of Parkes ‘Sir
James had been almost the only man he feared. Now he was removed to a calmer sphere of
usefulness and to a position which he adorned by his learning and eloquence.’16
There is an ethical question here. Is it ever appropriate to appoint anybody to a public
office for reasons of political convenience unrelated to the merits of the appointment? The
realists would say — that is political life and politicians have to use whatever tools, including
sometimes blunt instruments, are at hand. It might be, for example, that the appointment of
someone to a public office who is not the best available candidate for the job serves some
other public good. But there is a question of trust involved. Overtly ‘political’ appointments
to any office or institution are prone to increase cynicism and to erode the trust which
underpins the legitimacy and authority of the office or institution. Happily, while political
convenience may have motivated Parkes’ decision, there seems to have been little doubt that
Martin was the best available person to occupy the office of Chief Justice of New South
Wales.
Martin, it should be said, held himself aloof from the political intrigue that swirled
around his appointment. In so doing, he upheld the integrity of the office to which he
aspired. As Bennett said:

While, politically, he held the high ground, he respected the office of Chief Justice
too much to allow his position to be governed by undisguised politics. He did
nothing openly to promote himself, solicited no favours, and simply waited for the
contretemps to run its course. In his appointment by far the best man for the office
had been selected, but in a blundering, inexpert and callous manner.17

Sir James Martin served as Chief Justice of New South Wales from 1873 until his
death in 1886. He occupied many other significant positions in the colony. As Chief Justice
he did not acquire a reputation as an innovator in the law. That is, however, not the criterion
by which the most important aspect of his judicial work is to be assessed. He served the
office well. He demonstrated an awareness of the importance of the actual and perceived
16
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integrity and independence of the judicial branch of government. He maintained the dignity
of the court, particularly in dealing with his difficult colleague, Hargraves.
As legislator, Attorney-General, Premier and Chief Justice he was a major contributor
to the development of stable public institutions in the colony of New South Wales which
institutions, after federation, became part of the societal infrastructure of the new Australian
nation.
Sir James Martin’s work directs attention to two important features of public office
and institutions. The first is that those who occupy public office hold offices of trust — in a
moral if not a legal sense — akin to fiduciary offices. The second is that an element of public
trust in institutions and office holders is essential to the effective operation of those
institutions and offices. The two sides of trust intersect. They can properly be called
‘binding forces of democracy’. Leadership has much to do with them.
This is no academic reflection. Democracy and its institutions are under challenge
around the world — the challenge deriving from internal phenomena reflected in declining
trust and rising populism. The United States, at the moment, is a leading example. The
position was summarised in a book Advancing Excellence and Public Trust in Government,
published in 2011, in which the authors observe:

Over the past four decades the public trust in government in the United States has
fallen dramatically due to a ‘perfect storm’ of contributing factors. Scandal after
scandal has rocked Washington DC and many State capitals; governments have
failed miserably in response both to crises and to long-term problems affecting
American citizens; and political competition has been increasingly marked by
polarization, gridlock, and toxic attack politics.18

That was written in 2011. The position does not seem to have improved. Further, the decline
of faith in democratic institutions and the rise of populism is, by no means, confined to the
United States.19 Disenchantment and lack of trust open the way for the snake-oil salesmen of
populism, to come in from the bad lands of political ideologies and offer their own simplistic
nostrums.
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Australia is not immune from the phenomenon. We have strong institutions but they
cannot thrive in a political culture of hyper-adversarialism fuelled by swarms of
commentators who range from the unctuously judgmental to the pathologically angry. There
are, of course, many reporters, analysts and commentators who day-in, day-out try to do a
good job of offering reasonable and reasoned reporting and interpretation and critical analysis
to the public about the workings of our democracy. However, their voices are not always
heard above the partisan clamour.
The first responsibility of the holders of public office, parliamentary officials or
judicial, in meeting the threat posed by those trends, is to treat each of their offices as a trust
and commit to explaining what they are doing and engaging intelligently with their publics.
Robust accountability mechanisms are an important institutional support for public
confidence in democratic institutions.
A basic ethical proposition about public office reflective of the trust concept is:

The holder of a public office must discharge its duties and exercise its powers for
the purposes for which the office exists and for which the powers are conferred and
only for those purposes and according to the conditions and within the limits of the
power.

It is rather minimalist and embodies generally legally enforceable requirements of honesty,
diligence, fairness and rationality. These requirements do not impose rigid fetters on office
holders. They accommodate the exercise of power for a wide range of lawful purposes from
a variety of policy perspectives.
Consistently with that minimalist approach to the basic ethics of public office, the
actions of office holders may still be contested in the larger field of public policy debates.
Those contests may involve strong, normative or moral arguments going to the merits of
particular laws, administrative policies or official decisions. For example, debates about tax
rates or social welfare benefits may rest upon different perspectives of what is a fair and
equitable distribution of community resources.

Intense contemporary debates about the

treatment of asylum seekers are also largely concerned with the morality of present public
policy rather than its lawful authority.
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The idea of a trust-like or fiduciary obligation was applied directly, in a legal setting,
to Members of Parliament in the 1920s by the High Court of Australia in two cases, Horne v
Barber20 and R v Boston.21 Broadly speaking, each of the cases involved parliamentarians
receiving pecuniary benefits in exchange for lobbying services using their parliamentary
office. In Horne Sir Isaac Isaacs said in his judgment that:

When a man becomes a member of Parliament, he undertakes high public duties.
Those duties are inseparable from the position: he cannot retain the honour and
divest himself of the duties. One of the duties is that of watching on behalf of the
general community the conduct of the Executive, of criticizing it, and, if necessary,
of calling it to account in the constitutional way by censure from his place in
Parliament—censure which, if sufficiently supported, means removal from office.
That is the whole essence of responsible government, which is the keystone of our
political system, and is the main constitutional safeguard the community possesses.22

That, of course, was a statement made by one of Australia’s great colonial nation-builders, a
Chief Justice of the High Court and the first native-born Governor-General.
Similar statements were made in the Boston case. Justices Isaacs and Rich described
Members of Parliament as ‘public officers’.23 They cited the definition of ‘office’ in the
Oxford Dictionary of the day which included ‘a position of trust, authority, or service under
constituted authority’.24 Justice Higgins made a comparison with private trusteeship and
said:

He is a member of Parliament, holding a fiduciary relation towards the public, and
that is enough.25

It should not be thought that the party system and the dominance of the executive
government of the day in parliamentary business means that the concept of membership of
the parliament as an office of trust has been discarded. Sir Gerard Brennan, a former Chief
Justice of the High Court in a speech made in 2013, said:
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It has long been established legal principle that a member of Parliament holds 'a
fiduciary relation towards the public' and "undertakes and has imposed upon him a
public duty and a public trust". The duties of a public trustee are not identical with
the duties of a private trustee but there is an analogous limitation imposed on the
conduct of the trustee in both categories. The limitation demands that all decisions
and exercises of power be taken in the interests of the beneficiaries and that duty
cannot be subordinated to, or qualified by the interests of the trustee.26

The cases his Honour cited were Boston and Horne. The analogy must, of course, operate in
the real world, including the disciplines of the party system necessary to support effective
executive government. But within that framework the powers of parliamentarians, whether
as lawmakers or as those who hold executive government to account, are generally to be
exercised for the purposes for which they were created.
Trust by the people in their own institutions and trust-like behaviour by public
officers are the fundamental binding force of our democracy. Trust in our institutions is not
blind faith but a readiness to accept their essential legitimacy and value — perhaps even
doing so with a sigh, like Churchill, who famously said — democracy is the worst form of
government except for all the others.
Despite criticisms and concerns about the current state of democratic government,
Australia remains a stable, durable and successful democracy. It could be better than it is. It
is part of the legacy that Sir James Martin and his fellow nation-builders left to us. It is our
duty to pass it on, at least intact, and, if possible, enhanced, to succeeding generations.
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